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CONCEPT NOTE ON FORUM ON RIGHT TO CLEAN WATER IN MALAYSIA 
 

Date : 05 April 2021 (Monday) 
Time : 9.00 am – 1.00 pm 
Venue : Concorde Hotel, Kuala Lumpur or via Zoom 

 

 

1. Background 
Right to clean water is officially adopted as a human right through General Comment 
No. 15 of the Committee on Economic, Social and Cultural Rights 2002 (referring to 
Articles 11 and 12 of the International Covenant on Economic, Social and Cultural 
Rights). 

 
The General Comment No. 15 of the Committee on Economic, Social and Cultural 
Rights defines that human right to water entitles everyone to sufficient, safe, 
acceptable, physically accessible and affordable water for personal and domestic uses. 
This definition reflects three basic elements that need to be fulfilled: availability, 
accessibility, and quality. 

2. State Responsibility 
The State has the responsibility to ensure three obligations: respect, protect and fulfil. 
The obligation to respect requires the State to refrain from interfering directly or 
indirectly with the enjoyment of the right to water. In order to fulfil the obligation to 
protect, State authorities are obliged to prevent third party from interfering in any 
way with the enjoyment of the right to water. The obligation includes adopting 
necessary and effective legislation and other measures to restrain the third party from 
denying equal access to adequate water; polluting and inequitably extracting from 
water resources, including natural sources, wells, and other water distribution 
systems.1 Besides maintaining access to adequate water, the State is obliged to fulfil 
and improve water supply systems and sanitation to all, especially in rural and poor 
urban areas.2 

 

Meanwhile, the Sustainable Development Goal 6 expects the State to improve water 
quality by reducing pollution, eliminating dumping and minimizing the release of 
hazardous chemicals and materials, halving the proportion of untreated wastewater 
and substantially increasing recycling and safe reuse globally in 2030. 

3. ASEAN Commitment 
Since 2012, Malaysia has adopted the ASEAN Declaration on Environmental 
Sustainability. Accordingly, Malaysia declared to intensify individual and collective 
efforts to improve the quality of air and water within ASEAN through regional or 
national initiatives to reduce industrial and transportation pollutions. Another 
commitment is for Malaysia to implement measures and enhance international and 
regional cooperation to combat transboundary environmental pollution, including 
haze pollution, through among other things, capacity building, enhancing public 
awareness, strengthening law enforcement, promoting environmentally sustainable 
practices, as well as combating illegal logging and its associated illegal trade. 

 
 

1 General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant) Adopted at the Twenty-ninth 
Session of the Committee on Economic, Social and Cultural Rights, on 20 January 2003 (Contained in Document 
E/C.12/2002/11) see more at https://www.refworld.org/pdfid/4538838d11.pdf 
2 Identifying and Addressing Violations of the Human Right to Water Applying the Human Rights Approach see 

more at https://www.aaas.org/sites/default/files/s3fs-public/violations-of-the-Human-Right-to-Water.pdf 

http://www.refworld.org/pdfid/4538838d11.pdf
http://www.refworld.org/pdfid/4538838d11.pdf
http://www.aaas.org/sites/default/files/s3fs-public/violations-of-the-Human-Right-to-Water.pdf
http://www.aaas.org/sites/default/files/s3fs-public/violations-of-the-Human-Right-to-Water.pdf
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4. Right to Clean Water in Malaysia 
According to the UN Special Rapporteur on the Human Right to Safe Drinking Water 
and Sanitation, Mr. Leo Heller, 92 per cent of the population of Malaysia have access 
to safely managed water services. 

 

However, in recent years, water contamination incidences and its adverse impact on 
the ecosystem of the river and sustainability of water resources is extremely alarming 
in Malaysia. Despite existence of both federal and state legislations, water pollution 
particularly by industries continues to be widespread and have adverse effects on the 
environment and the public’s health. It also has raised questions whether adequate 
security measures have been put in place to protect the country’s water sources. 

 
Since 2008, a total of 83,729 water disruptions have occurred in Malaysia, whereby 
50% incidents happened in Selangor. There are several water supply disruptions due 
to pollution, such as: 
(i) On 3 September 2020, there was water pollution in Sungai Gong which led to 

water cuts in 1,292 areas in seven districts in Kuala Lumpur and Selangor, 
affecting over 1.2 million users. 3 

(ii) In April 2020, there was pollution in Sungai Meru due to the negligence of 
workers from a rubber glove factory in Jelapang Industrial Area. 4 

(iii) On 20 December 2019, the Sungai Semenyih water treatment plant was shut 
down due to irresponsible parties dumping illegal waste in the river, affecting 
1.5 million people. 5 

(iv) In March 2019, almost 6,000 people were affected and around 2,775 people had 
been hospitalised after having been exposed to the hazardous and illegal 
chemical discharge into the Kim Kim River in Pasir Gudang, Johor. The direct 
victims mostly comprised of students as schools were located near the river, 
thereby, 111 schools, 92 kindergartens and nurseries had been closed. 

 
Recognition of the right to water makes access to clean and affordable water a non- 
negotiable priority for governments and puts the spotlight on the issue of water 
management. It further underlines the need to move towards a human rights-based 
approach to the use and provision of water. At its core, a human rights-based 
approach recognises that all individuals are right bearers and that duty holders have 
certain obligation in regard to these rights. 

 

While States have clear responsibilities to transform key aspects of the right to water 
into binding legal obligations, under a rights-based approach, business too have duties 
to rights holders. 

5. Water Regulation in Malaysia 
Prior to 1957, matters related with water supply and management were under the 
State Water Board / State Water Authorities and their agencies. While the Federal 
government only provided loans for public water supply infrastructure and grants for 
rural water supply. 

 
 
 
 

3 Pasir Gudang pollution caused by leftover toxic waste from Sungai Kim Kim, minister says (2019, June 24) Straits Times. Retrieved from : 

https://www.straitstimes.com/asia/se-asia/pasir-gudang-pollution-caused-by-leftover-toxic-waste-from-sungai-kim-kim-minister-says 
4 Factory cleans Sungai Meru, (2020 11 April), The Star. Retrieved from: 

https://www.thestar.com.my/news/nation/2020/04/11/factory-cleans-sungai-meru 
5 Illegal dumping of toxic waste the cause of pollution at Semenyih water plant, (2019, 22 December), The Sun Daily. Retrieved from : 

https://www.thesundaily.my/local/illegal-dumping-of-toxic-waste-the-cause-of-pollution-at-semenyih-water-plant-CI1813848 

https://www.straitstimes.com/asia/se-asia/pasir-gudang-pollution-caused-by-leftover-toxic-waste-from-sungai-kim-kim-minister-says
https://www.thestar.com.my/news/nation/2020/04/11/factory-cleans-sungai-meru
https://www.thesundaily.my/local/illegal-dumping-of-toxic-waste-the-cause-of-pollution-at-semenyih-water-plant-CI1813848
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In 2006, the Malaysian Parliament amended the Ninth Schedule of the Federal 
Constitution affecting the regulation of water supplies, services and clean water, to 
come under List III, Concurrent List. 6 

 

Water Services Industry Act 2006 (WASIA 2006) was then enacted to govern 
specifically on water supply and sewerage services industry. Section 121 (2)(a) of the 
WASIA 2006 provides that a person who contaminates or has caused any watercourse 
or water supply system to be contaminated and causing death shall be punished with 
death, or imprisonment to the extent of 20 years and where the punishment is not 
death, he shall also be liable to whipping.7 In the case where the contamination of the 
water supply was caused by radioactive or toxic substance, the person shall be liable 
to imprisonment for a maximum of ten years or to a maximum fine of RM500,000 or 
to whipping or to all three.8 

 

Suruhanjaya Perkhidmatan Air Negara Act 2006 (SPAN Act) is established as a 
technical and economic regulatory body for the water supply and sewerage services 
in Peninsular Malaysia and Federal Territories of Putrajaya and Labuan.9 

6. Right to clean water as a fundamental right 
Right to clean water is interlinked with the right to life as the Court has interpreted 
Article 5 of the Federal Constitution to include the right to live in a reasonably healthy 
and pollution-free environment.10 

 

It is well recognised that the Environmental Quality Act 1974 (EQA 1974) is the primary 
legislation that aims to protect the environment and regulate for a pollution-free 
environment through various regulations that forms the regulatory framework and is 
linked with ‘public health, sanitation and prevention of diseases’ as in item 7 of the 
Concurrent List of the Ninth Schedule of the Federal Constitution.11 

 
 
 
 
 

 
6 The Need for Better Water Policy and Governance in Malaysia Intan Sazrina Saimy , Nor Ashikin Mohamed 
Yusof. Procedia - Social and Behavioral Sciences 81 (2013 ) 371 – 375 
7Section 121 (1) Water Services Industry Act 2006: Offence of contamination of water 

(1) A person who contaminates or causes to be contaminated any watercourse or the water supply system or 
any part of the watercourse or water supply system with any substance- 

(a) with the intention to cause death; 
(b) with the knowledge that he is likely to cause death; or 
(c) which would likely endanger the life of any person, 
commits an offence. 
8 Section 121 (2) Water Services Industry Act 2006: Offence of contamination of water 

(2) A person found guilty of an offence under subsection (1), on conviction- 
(a) where death is the result of the act, shall be punished with death or imprisonment for a term which may 
extend to twenty years, and where the punishment is not death, he shall also be liable to whipping; (b) where 
death is not the result of the act but the substance which is used to contaminate the watercourse or water 
supply system or any part of the watercourse or the water supply system is a radioactive or toxic substance, 
shall be liable to imprisonment for a term not exceeding ten years or to a fine not exceeding five hundred 
thousand ringgit or to whipping or to all three; or 
(c) in any other case, shall be liable to a fine not exceeding one hundred thousand ringgit or to imprisonment for 
a term not exceeding one year or to both. 
9 https://www.span.gov.my/article/view/the-commission-s-role 
10 Tan Tek Seng v Suruhanjaya Perkhidmatan Pendidikan & Another [1996] 1 MLJ 261 
11 See more at Malaysian Vermicelli Manufacturers (Melaka) Sdn Bhd v PP [2001] 7 CLJ 

http://www.span.gov.my/article/view/the-commission-s-role
http://www.span.gov.my/article/view/the-commission-s-role


Page 4 of 5  

Sections 2512 and 2913 of the EQA 1974 prevents any person from polluting the water 
and prescribed punishments are provided for pollution of inland waters14 and 
Malaysian waters.15 

 
By virtue of Section 51(1) EQA 1974, the Minister has the power to make regulations 
to ensure sustainability of clean water. Among the related regulations are: 

(i) Environmental Quality (Sewage) Regulations 2009;16 
(ii) Environmental Quality (Control of Pollution From Solid Waste Transfer 

Station And Landfill) Regulations 2009;17 and 
 
 
 
 

 

12 Section 25 Environmental Quality Act 1974: Restrictions on pollution of inland waters. 

(3) Any person who contravenes subsection (1) shall be guilty of an offence and shall be liable to a fine not 
exceeding one hundred thousand ringgit or to imprisonment for a period not exceeding five years or to both 
and to a further fine not exceeding one thousand ringgit a day for every day that the offence is continued after 
a notice by the Director-General requiring him to cease the act specified therein has been served upon him. 
13 Section 29 Environmental Quality Act 1974: Prohibition of discharge of wastes into Malaysian waters. 

(1) No person shall, unless licensed, discharge environmentally hazardous substances, pollutants or wastes into 
the Malaysian waters in contravention of the acceptable conditions specified under section 21. 
(2) Any person who contravenes subsection (1) shall be guilty of an offence and shall be liable to a fine not 
exceeding five hundred thousand ringgit or to imprisonment for not exceeding five years or to both. 
14 Section 2 Environmental Quality Act 1974: Interpretation 

“inland waters” means any reservoir, pond, lake, river, stream, canal, drain, spring or well, or any part of the sea 

above the low water line along the coast, or any other body of natural or artificial surface or subsurface water; 
15 Section 2 Environmental Quality Act 1974: Interpretation 

“Malaysian waters” means the territorial waters of Malaysia as determined in accordance with the Emergency 
(Essential Powers) Ordinance, No. 7 1969 [P.U. (A) 307A/1969] 

 
See also Section 3 Emergency (Essential Powers) Ordinance, No. 7 1969 
(1) It is hereby declared that the breadth of the territorial waters of Malaysia shall be twelve nautical miles and 
such breadth shall be measured in accordance with Articles 3, 4, 6, 7, 8, 9, 10, 11, 12 and 13 of the Geneva 
Convention on the Territorial Sea and the Contiguous Zone (1958), which Articles are set out in the Schedule 
hereto. 
(2) In applying the aforesaid Articles, the expression "territorial sea" occurring therein shall be construed as 
"territorial waters". 

 
16 Regulation 12 (1) Environmental Quality (Sewage) Regulations 2009: Prohibition against sewage discharge 

through by-pass 
No person shall discharge or cause or permit the discharge of sewage onto and into any soil, or into any inland 
waters or Malaysian waters through a by-pass. 
(2) In this regulation, "by-pass" means any intentional diversion of sewage from any portion of a sewage 
treatment system. 

 

Regulation 14 Environmental Quality (Sewage) Regulations 2009: Prohibition against discharge of sludge into 
inland waters or Malaysian waters 
No person shall discharge or cause or permit the discharge of any sludge that is generated from any sewage 
treatment system into any inland waters or Malaysian waters. 

 
17 Regulation 18 Environmental Quality (Control of Pollution From Solid Waste Transfer Station And Landfill) 

Regulations 2009: Spill or accidental discharge 
(1) In the event of the occurrence of any spill or accidental discharge of the substances specified in regulation 8 
which either directly or indirectly gains or may gain access into any inland waters, the person or persons 
responsible for such occurrence shall immediately inform the Director-General of the occurrence. 
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(iii) Environmental Quality (Industrial Effluent) 18 Regulations 2009.19 
 

Consequently, anyone who contravenes the Regulations20 are subject to a maximum 
penalty of a fine of up to RM100,000 and/or imprisonment of up to 5 years and to a 
further fine not exceeding RM 1,000 a day for every day that the offence is continued 
after notification of such offence has been served upon him. 

7. Enforcement and conviction 
In relation thereto, the Department of Environment under the Ministry of 
Environment and Water plays an important role to ensure all persons comply with 
EQA 1974 and its Regulations. 

 

Although the EQA 1974 is silent on the definition of corporations, the word “persons” 
shall include “a body of persons, corporate or unincorporated” based on the 
Interpretation Acts 1948 and 1967.21 Thus, corporation should be encompassed too, 
if caught causing pollution. 

 

Section 43 of the EQA 1974 states that corporate officials who may be liable for 
corporate crimes would include the director, chief executive officer (CEO), manager 
or similar officer.22 However, these officials can defend themselves or avoid the 
liability when proving the offence was committed without his consent or he has 
exercised all due diligence in order to prevent the commission of the act. Offences by 
bodies of persons and by servants and agents.23 

 
 
 
 
 
 

 

18 Regulation 2 Environmental Quality (Industrial Effluent) Regulations 2009 

"industrial effluent" means any waste in the form of liquid or wastewater generated from the manufacturing 

process including the treatment of water for water supply or any activity occurring at any industrial premises; 
19 See more on Regulations 11, 12 and 13 for Acceptable conditions for the discharge of industrial effluent 
20 See Regulation 29 of Environmental Quality (Control of Pollution From Solid Waste Transfer Station And 

Landfill) Regulations 2009 and Regulation 32 of Environmental Quality (Industrial Effluent) Regulations 2009 
21 Section 3: Interpretation Act 1948 and 1967 Definitions 

“person” includes a body of persons, corporate or unincorporate; 
22 Section 43 Environmental Quality Act : Offences by bodies of persons and by servants and agents 

(1) Where an offence against this Act or any regulations made thereunder has been committed by a company, 
firm, society or other body of persons, any person who at the time of the commission of the offence was a 
director, chief executive officer, manager, or other similar officer or a partner of the company, firm, society or 
other body of persons or was purporting to act in such capacity shall be deemed to be guilty of that offence 
unless he proves that the offence was committed without his consent or connivance and that he had exercised 
all such diligence as to prevent the commission of the offence as he ought to have exercised, having regard to 
the nature of his functions in that capacity and to all the circumstances. 
23 Section 43 Environmental Quality Act : Offences by bodies of persons and by servants and agents 

(2) Whenever it is proved to the satisfaction of the court that a contravention of the provisions of this Act or any 
regulations made thereunder has been committed by any clerk, servant or agent when acting in the course of 
his employment the principal shall also be held liable for such contravention and to the penalty provided thereof 
unless he proves to the satisfaction of the court that the same was committed without his knowledge or consent 
or that he had exercised all such diligence as to prevent the same and to ensure the observance of such 
provisions: 
Provided that nothing in this section shall be deemed to exempt such clerk, servant or agent from liability in 
respect of any penalty provided by this Act or regulations made thereunder for any contravention proved to 
have been committed by him. 


