
IVAN KIROV KOSTOV
v.

PP & ANOTHER APPEAL
 
Court Of Appeal, Putrajaya
Mohtarudin Baki, Tengku Maimun Tuan Mat, Abdul Rahman Sebli JJCA
[Criminal Appeal Nos: J-05-276-11/2012 (BGR) & J-05-277-11/2012
(BGR)]
10 March 2015
 
Case(s) referred to:
Murugayah v. PP [2004] 1 MLRA 280; [2004] 2 MLJ 545; [2004] 2 CLJ 489;
[2004] 3 AMR 443 (refd)
 
Legislation referred to:
Courts of Judicature Act 1964, s 61
Dangerous Drugs Act 1952, s 39B(2)
Rules of the Court of Appeal 1994, r 7(3A)
 
Counsel:
For the appellants: Edmund Bon (Abdul Rashid Ismail, Joshua Tay & Azreen
Ahmad Rastom with him); M/s Rashid Zulkifli
For the respondent: Tetralina Ahmed Fauzi, DPP
 
[Dismissed the application in encl 25(a).]
 
JUDGMENT
 
Tengku Maimun Tuan Mat JCA:
 
[1]  The  appellants  were  charged  in  the  High  Court  at  Johor  Bahru  for
trafficking in dangerous drugs, an offence punishable under s 39B(2) of the
Dangerous Drugs Act 1952. The appellants were convicted and sentenced to
death. Against the conviction and sentence, the appellants filed an appeal to
the Court of Appeal.
 
[2] Enclosure 25(a) was an application by the appellants to admit the evidence
of an independent forensic chemist as an additional evidence in the hearing of
their appeals.
 
[3]  The application sought  for  leave to  adduce the affidavit  of  Ian Oxley
affirmed on 2 August 2014 or alternatively for Ian Oxley to give oral testimony
and be cross-examined by the Deputy Public Prosecutor during the hearing of
the appeals.
 
[4]  The affidavit  in  support  of  the  application affirmed by the  appellants
contained similar averments. For convenience, we refer to the averments by
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the appellant in J-05-276-11/2012 as follows:
 

"11. My new solicitors then reviewed the Record of Appeal.  They
advised me that no expert chemist was called by the defence during
the trial  at  the Johor Bahru High Court  to challenge the evidence
given by  the  Prosecution's  chemist,  Encik  Muhammad Yazid  bin
Ibrahim (the "Government Chemist"). I was then advised for the first
time  that  in  order  to  challenge  the  evidence  of  the  Government
Chemist,  I  have  the  right  to  and  should  have  engaged  an  expert
chemist.
 
12. Prior or during the course of the trial, I was never advised by my
previous solicitors that I could engage an expert chemist to challenge
the evidence by the Government Chemist.
 
13.  I  am not familiar  with the laws of  Malaysia.  On my own and
without assistance:
 

13.1. I did not know any expert chemist either in Malaysia or
overseas that could have assisted with my defence during the
trial; and
 
13.2. I did not have the means to engage any expert chemist
either  from Malaysia  or  overseas  and to  secure  the expert
chemist's attendance at trial.

 
14.  I  have  been  advised  by  my  new  solicitors  that  I  have  the
opportunity  now  to  engage  an  expert  chemist  to  challenge  the
evidence of  the Government  Chemist.  At  the recommendation of
Death Penalty Project, an international human rights organisation
based in the UK, Mr. Ian Oxley was engaged as the expert chemist to
review the evidence of the Government Chemist. Mr. Ian Oxley has
affirmed the Oxley Affidavit and I have been advised by my solicitors
and verily believe that the contents of his affidavit raise doubts over
the evidence of the Government Chemist.
 
15. During the trial at the Johor Bahru High Court, I was not aware of
an organisation known as  the Death Penalty Project.  I  have been
made to understand that the Death Penalty Project provides pro bono
legal assistance and advice to individuals facing the death penalty,
including foreign nationals under sentence of death. I instructed my
new solicitors to seek the assistance of the Death Penalty Project for
the services of Mr. Ian Oxley.
 
16.  Our  new  solicitors  then  also  sought  the  assistance  of  the
Government of Bulgaria to pay for Mr. Ian Oxley's fees. We have
been informed that the Government of Bulgaria has agreed to pay Mr.
Ian Oxley's fees.
 
17. I have been advised by my solicitors and verily believe that I could
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not  have  with  reasonable  diligence  engaged  or  secured  an  expert
chemist to review and if appropriate, to challenge the evidence of the
Government Chemist  for use as the trial  at  the Johor Bahru High
Court for the following reasons:
 

17.1. I was never advised by my previous solicitors that an
expert chemist was required;
 
17.2.  I  did  not  know  any  expert  chemist  in  Malaysia  or
overseas that could have assisted me; and
 
17.3.  I  did  not  have  the  financial  means  to  engage  the
assistance of any expert chemist.

 
18. I have been advised by my solicitors and verily believe that the
evidence set out in Oxley's Affidavit will have an important influence
on  the  result  of  the  Appeal  as  it  challenges  the  evidence  of  the
Government Chemist and raises doubts over the identity and quantum
of  the  impugned drugs  which forms the  crux of  the  prosecution's
case..."

 
[5] We heard the application and had unanimously dismissed the same. Our
reasons now follow.
 
[6] The taking of additional evidence is provided for in s 61 of the Courts of
Judicature Act 1964 (the CJA) and rule 7(3A) of the Rules of the Court of
Appeal 1994 (COA).
 
[7] Section 16 of the CJA states:-
 

"(1) In dealing with any appeal in a criminal case the Court of Appeal
may, if it thinks additional evidence to be necessary, either take such
evidence itself or direct it to be taken by the trial court.
 
(2) When the additional evidence is taken by the trial court, it shall
certify  the  evidence,  with  a  statement  of  its  opinion  on  the  case
considered with regard to the additional evidence, to the Court of
Appeal, and the Court of Appeal, shall thereupon proceed to dispose
of the appeal.
 
(3) The parties to the appeal shall be present when additional evidence
is taken.
 
(4) In dealing with any appeal in a criminal case the Court of Appeal
may also, if  it  thinks fit,  call  for and receive from the trial court a
report of any matter connected with the trial.".

 
[8] Rule 7(3A) of the Rules of the COA provides:-
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"(3A)  At  the  hearing  of  the  appeal  further  evidence  shall  not  be
admitted unless the Court is satisfied that:-
 

(a) at the hearing before the High Court or the subordinate
court, as the case may be, the new evidence was not available
to the party  seeking to  use  it,  or  that  reasonable  diligence
would not have made it so available; and
 
(b) the new evidence, if true, would have had or would have
been likely  to  have  had a  determining  influence  upon the
decision of the High Court or the subordinate court, as the
case may be."

 
[9] In Murugayah v. PP [2004] 1 MLRA 280; [2004] 2 MLJ 545; [2004] 2 CLJ
489; [2004] 3 AMR 443, the Court of Appeal speaking through Augustine Paul
JCA said at pg 493-494:
 

"It  will  be  observed that  the  reception of  additional  evidence is  a
matter of discretion. It is settled that the exercise of a discretion must
be in accordance with established judicial guidelines. In the case of
adducing additional evidence the guidelines were spelt out in the case
of  Ladd  v.  Marshall  [1954]  3  All  ER  745  in  the  form  of  three
conditions. In elaboration of the conditions Lord Parker CJ said in R
v. Parks [1961] 3 All ER 633 at p. 634:
 

Those principles can be summarised in this way. First,  the
evidence that it is sought to call must be evidence which was
not  available  at  the  trial.  Secondly,  and this  goes  without
saying, it must be evidence relevant to the issues. Thirdly, it
must be evidence which is credible evidence in the sense that it
is  well  capable  of  belief;  it  is  not  for  the  court  to  decide
whether it  is to be believed or not, but it  must be evidence
which  is  capable  of  belief.  Fourthly,  the  court  will  after
considering  the  evidence  go  on  to  consider  whether  there
might have been a reasonable doubt in the minds of the jury as
to the guilt of the appellant if that evidence had been given
together with the other evidence at the trial.

 
The statement  of  law in R v.  Parks  [1961]  2  All  ER 633 has  been
adopted and applied in local cases such as Mohamad bin Jamal v. PP 
[1964] 1 MLRA 588; [1964] MLJ 254; Dol bin Lasim v. PP [1986] 1
MLRA 54; [1987] 1 MLJ 116; [1986] CLJ (Rep) 112; Lo Fat Thjan &
Ors v. PP [1968] 1 MLRA 832; [1968] 1 MLJ 274 and Che Din bin
Ahmad v. PP [1975] 1 MLRH 536; [1976] 1 MLJ 289. The conditions
are cumulative and not in the alternative and it is for the appellant to
satisfy the court that they have been fulfilled (see Che Din bin Ahmad
v. PP [1975] 1 MLRH 536; [1976] 1 MLJ 289). It is only in the most
exceptional  circumstances  that  the  court  will  receive  additional
evidence. As Syed Agil Barakbah J (as he then was) said in Che Din
bin Ahmad v. PP [1975] 1 MLRH 536; [1976] 1 MLJ 289 at pp 289-
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290:
 

Now, s 317 of the Criminal Procedure Code gives a discretion
to  the  judge  in  hearing  any  appeal  to  allow  additional
evidence if he thinks such is necessary. In considering such
application the appellate court has always adopted the attitude
that  it  is  only  in  the  most  exceptional  circumstances,  and
subject to what may be described as exceptional conditions,
that the court is ever willing to listen to additional evidence (
Mohamed Jamal  v.  Public  Prosecutor  [1964]  1  MLRA 588;
[1964] MLJ 254, 255 per Thomson LP, quoting Hallet J in the
case of R v. Jordan [1956] 40 Cr App R 152, 154). It is clear,
therefore,  that  not  only  the  circumstances  must  be  most
exceptional but the subject which is proposed to be adduced
by further evidence is  subject  to exceptional  conditions.  It
becomes necessary only if a failure of justice would result if
such additional evidence was not taken and allowed when
additional facts have come to light since the date of trial. The
matter is left entirely at the discretion of the court.".

 
[10] Coming back to the present application, the grounds of the application
may be summarised as follows:
 

(i) the appellants could not have, with reasonable diligence engaged an
expert chemist to challenge the evidence of the Government Chemist
at the trial at Johor Bahru High Court.
 
(ii) the evidence set out in Oxley's affidavit challenged the evidence of
the Government  Chemist  and raised doubts  over  the identity  and
quantum  of  the  impugned  drugs  which  formed  the  crux  of  the
prosecution's case.
 
(iii) Oxley's affidavit is credible and ought to be believed having regard
to Ian Oxley's expertise as well as standing.

 
[11] In essence, the appellants wanted to take advantage of the Death Penalty
Project  which  was  already  in  existence  at  the  time  of  the  trial.  Counsel
handling the  trial  however  had no knowledge of  the  Project,  and even if
counsel had knowledge of the Project, the appellants had no financial means
to engage Mr. Ian Oxley then.
 
[12]  As  set  out  in  Murugayah  (supra),  there  are  four  (4)  conditions  to  be
satisfied by the appellants and the conditions are cumulative. In the instant
application, there was no issue in respect of the second and fourth conditions.
The  objection  taken  by  learned  deputy  was  that  the  first  and  the  third
conditions have not been satisfied.
 
[13] Having perused the affidavits, we found that the appellants have failed to
meet the first condition.
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[14] As mentioned earlier, the Death Penalty Project was already in existence
when  the  appellants  were  tried  at  the  High  Court  Johor  Bahru.  With
reasonable diligence, counsel would have knowledge of the project and would
have knowledge that the fees for the independent chemist may be funded by
the Government of Bulgaria. With reasonable diligence, the affidavit of Mr.
Oxley would have been taken during the trial at the High Court Johor Bahru.
 
[15] Further, despite there being no rebuttal evidence led by the appellants at
the trial, we found that the Government Chemist (SP1) had been challenged
during  cross-examination.  The  learned  trial  judge  had  the  benefit  of  the
submissions of learned counsel that the evidence of SP1 was doubtful and
inconclusive before his Lordship accepted the evidence of SP1. We therefore
found no injustice caused to the appellants despite the absence of the rebuttal
evidence.
 
[16] In the circumstances, we were satisfied that the additional evidence was
not  necessary and we found no exceptional  circumstances or  exceptional
conditions to allow the taking of additional evidence in the instant appeals.
The application in encl 25(a) was consequently, dismissed.
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