




Mobilizing Law for Justice in Asia

same policy elite.182 Both forms of aid were intended to stimulate a
version of state-led development distinct from communism.' As the
Cold War wound down, American policy shifted to emphasize the
expansion of free markets, deregulation, and institutions of democratic
governance needed to support these goals. In the 1970s and 1980s, policy
elites trained in neoliberal economics promoted free markets, private
development, and deregulation while tolerating authoritarian
governments, which suppressed political and social resistance that might
impede these policies.'84

The approach promoted by neoliberal policy advisors ignored the
unequal distributive effects of free markets and deregulation, and put the
development policies of the United States, and its representatives at the
World Bank and the International Monetary Fund, squarely at odds with
emerging criticism in the Third World and with a rising global
consciousness of human rights."' Major U.S. foundations, which had
acted in concert with the U.S. government through the earlier law and
development phase, changed direction abruptly when the older policy
elites, already disenchanted with "law and development" and losing
influence at the highest levels of foreign policy, became critics of U.S.
support for dictators in Latin America implementing neoliberal economic
policies while disregarding human rights."' However, until the end of the
1970s, Cold War priorities continued to unite American elites on some
objectives. While foundation support for human rights advocacy flowed

182 Rockefeller's long-standing relationship with medical schools in China was abruptly ended
when the communist movement won power in 1947. See Fengshi Wu, Double-Mobilization:
Transnational Advocacy Networks for China's Environment and Public Health (Aug. 5, 2005)
(unpublished Ph.D. dissertation, University of Maryland) (on file with Digital Repository of
University of Maryland), available at http://drum.lib.umd.edu/bitstream/1903/2970/l/umi-umd-
2764.pdf. See also STERN, supra note 141, at 179-211. The major cold war recipients of aid in
Asia were countries in Quadrant I. For example, enormous USAID and foundation investments
in Thailand were linked to its role as a demonstration project for capitalist development and a
buffer against communism's spread from China and Vietnam. ROBERT J. MUSCAT, THAILAND
AND THE UNITED STATES: DEVELOPMENT, SECURITY, AND FOREIGN AID (1990).

1 Gary Hess, Waging the Cold War in the Third World: The Foundations and the Challenges of
Development, in CHARITY, PHILANTHROPY AND CIVILITY IN AMERICAN HISTORY 319
(Lawrence J. Friedman & Mark D. McGarvie eds., 2003).

* See Cummings & Trubek, supra note 3, at 10-12.
85 Cummings and Trubek note the irony of the role of these policies in launching an international

human rights movement both in the US and in Europe. Id. at 12.
..6 See also Yves Dezalay & Bryant G. Garth, Constructing Law Out ofPower: Investing in Human

Rights as an Alternative Political Strategy, in CAUSE LAWYERING AND THE STATE IN A GLOBAL
ERA, supra note 2, at 354 (describing the role of the Ford Foundation as the a major source of
support for human rights advocacy under authoritarian rulers in Latin America and elsewhere)
[hereinafter Constructing Law out ofPower].
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to Latin America, no similar support was offered for human rights in
Asia, a region where the U.S. military was engaged and the threat from
communism seemed real and imminent.'"

When the Cold War ended, the United States and international
development agencies were compelled to change course to address
market failures, massive social dislocations, rising inequality, and
unrelieved deep poverty.' Their new approach embraced "good
governance," requiring greater emphasis on institutional development,'
especially democratic institutions of accountability and the rule of law,
which blended protection for private property with guarantees for civil,
political, and basic human rights viewed as necessary for citizen
empowerment and participation.

The rule of law has remained the cornerstone of United States
and international development policy for the past two decades, drawing
with it the major international agencies, private foundations, NGOs, and
advocacy groups seeking to reinforce the message of the new
Washington Consensus or modify it to serve purposes of their own.
While rule of law advocates embrace different, sometimes conflicting,
goals for political and economic development," among those who have
benefited directly-both discursively and financially-are advocates
contesting international environmental, labor, and human rights abuses.'9'
These groups have sought to advance the rule of law movement by
leveraging the legal and moral power of domestic, regional, and
international agreements and institutions, and mobilizing the

187 Hess, supra note 183.
188 See Cummings & Trubek, supra note 3.
89 Id. at 17-18. The World Bank's embrace of the rule of law is explored by Mythmaking in the

Rule-of-Law Orthodoxy, supra note 49.
19 On the variety of objectives embraced by international and domestic "rule of law" advocates see

Rachel Kleinfeld, Competing Definitions of the Rule of Law, in PROMOTING THE RULE OF LAW
ABROAD: IN SEARCH OF KNOWLEDGE 31 (Thomas Carothers ed., 2006).

19' See Cummings & Trubek, supra note 3, at 19. The change in policy in the 1990s brought to the
fore funders interested in building the rule of law movement, such as Ford, OSI, USAID, the
International Monetary Fund and major agencies and philanthropies from Canada, Europe and
Australia as well. This ideologically diverse core group has been in agreement about support for
"free market economies, an empowered judiciary to protect private property and individual
liberty, and access to justice for all social classes to insure political legitimacy." Scott
Cummings, The Internationalization of Public Interest Law, 57 DuKE L.J. 891, 964 (2007).
While this convergence has supported judicial independence and enforcement of law it does not
mean complete agreement on other goals which, for some, encompass a broader meaning of
human rights and willingness to become involved more deeply in the politics of accountability
and reform.
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extraterritorial jurisdiction of tribunals in the United States and
elsewhere.192

The rule of law movement has also had a less direct, but no less
important influence on social justice advocates. The rule of law resonates
with resistance to authoritarian rule, inequality, abuse of power, and with
aspirations for a fairer distribution of resources and opportunities in
developing societies. While the rule of law is not a new concept in the
developing world, the rule of law movement has linked law to the
aspiration for political democracy and resistance to economic inequality.
Thus, the rule of law movement has not only driven development of
international governance, but it has also encouraged domestic advocates
for social justice to focus on law. Commenting on this trend, Cummings
and Trubek concluded that an important effect of the movement has been
to encourage "lawyers to invest in constructing and monitoring state
institutions from the inside" and to "retool as public interest lawyers."' 93

The point we suggest here is that neither of these effects of the
rule of law movement-the direct effect of support linked to
international development goals and the indirect effect of encouraging
domestic rule of law advocacy-has been evenly distributed or had equal
influence in all countries. Scholars have examined the origins of donor
policies and their shifts over time in relation to Global North
governments,'94 international organizations,'95 major foundations,"' and a
variety of NGOs both domestic' and international.' Far less attention

192 Cummings & Trubek, supra note 3, at 19-27. The authors note that while social justice
advocates may benefit at times from the broader movement for rule of law, they are also often in
sharp conflict other advocates for the rule of law, especially governments and international
investors seeking stronger legal institutions that support property rights, economic investment,
and law enforcement to insure a relatively tranquil civil society.

'9' Id. at 19.

' See YVES DEZALAY & BRYANT G. GARTH, THE INTERNATIONALIZATION OF PALACE WARS:
LAWYERS, ECONOMISTS, AND THE CONTEST TO TRANSFORM LATIN AMERICA (2002)
[hereinafter THE INTERNATIONALIZATION OF PALACE WARS].

19 See, e.g., Antje Vetterlein, Economic Growth, Poverty Reduction and the Role of Social
Policies: The Evolution of the World Bank's Social Development Approach, 13 Global
Governance 513 (2007). See also Cummings & Trubek, supra note 3, at 20-21.

196 See, e.g., KECK & SIKKINK, supra note 64 (discussing the funding of the Ford Foundation);
STERN, supra note 141 (discussing the evolution of "soft support" policies of major foundations,
NGOs, public and private institutions for development in China).

197 Analysis of the role played by the hundreds, even thousands, of NGOs with transborder interests
has been less systematic, embedded in case studies of particular movements and transborder
activities. For general consideration of these sources of influence see THE NEW TRANSNATIONAL
ACTIVISM, supra note 4.

198 We have in mind international nongovernmental organizations [INGOs] such as Amnesty
International, International Organization of Migrants, the International Bar Association Human
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has been paid to the ways in which the domestic space for legal
mobilization at the receiving end of rule of law initiatives has influenced
access to and uses of global resources. It is to that issue that we now turn.

2. Domestic Reception

In this section, we suggest how differences in the domestic space
for legal mobilization in receiving countries may influence the
distribution of global support for social justice causes. Specifically, we
explore how global funding relates to the timing of domestic political
openings, the identity of domestic recipients, and the nature of domestic
sites of practice. Examining each of these dimensions of support-
timing, recipients, and sites-reveals an important dynamic, namely that
global support is related in critical ways to both autonomy of law and
political openness within each country.

Our analysis finds that where political openness is limited, global
investment in the rule of law tends to focus on expanding the autonomy
of legal institutions in ways that will achieve the donor's specific
political or economic goals. Governments and major foundations are
often major players in this phase of global support, seeking areas of
mutual agreement with domestic political leaders for the development of
the rule of law, such as supporting international trade, economic
development, and private investment, but rarely political liberalization.
Advocates whose goals are incompatible with those of domestic political
leaders must resort to forums for advocacy outside the country. In
contrast, where politics are relatively open, global rule of law support
shifts toward legal advocacy for specific social or political causes,
whether or not political leaders fully approve. At this stage, global
support for domestic advocacy may be channeled through a far more
diverse community of advocacy organizations and on behalf of more
politically contentious goals. Our overview of global funding reinforces
an important theme in the globalization literature: that the rule of law
movement is not a unidirectional process of legal transplant, but a
dynamic exchange-and often a contest-between rule of law sponsors

Rights Institute, and the International Council of Jurists, or the International Union for
Conservation of Nature. For a discussion of the role of U.S. based human rights INGOs see
Constructing Law out ofPower, supra note 186.

406



Vol. 31, No. 3 Mobilizing Law for Justice in Asia 407

and political actors, including social change advocates, in the Global
South.199

i. Timing

Opportunities for global intervention-whether by governments
in the Global North, international agencies, private foundations, NGOs,
or movement organizations-are necessarily influenced by domestic
political conditions. Since the beginning of the law and development
movement at the end of World War 11,200 global support for legal
modernization generally, and social justice advocacy in particular, has
responded to domestic political conditions, which have affected the type
of aid countries have received--or indeed whether they have received
any aid at all. Most obviously, domestic political closure or the rise of
power holders antagonistic to donor interests can sever ties. In 1947, the
Rockefeller Foundation ended a long-standing relationship with Peking
University Medical School when the Chinese Communist Party ascended
to power and the United States severed diplomatic ties.2"' USAID and
other U.S. government agencies withdrew direct support from China for
nearly fifty years.202 Similarly, the U.S. government terminated most aid
to Myanmar in 1962 after the takeover by a dictatorship professing
socialist ideology and to Vietnam in 1976 after the withdrawal of U.S.
troops from Vietnam.203

In contrast, the flow of aid has often increased in response to
greater openness. Reflecting-and attempting to promote---changed
conditions, Congress has recently restored authorization for some forms

199 In Part IV we return to the narratives of practitioners to make this point, for their stories are
often about indigenous movements for change that opportunistically find global, and often
transient, sponsors that may or may not have had an important influence on their goals, strategies
or the viability of their work.

20 TRUBEK & SANTOS, supra note 15.
201 See Wu, supra note 182.
202 See Development Experience Clearinghouse, China, Projects 1946-1996, U.S. AGENCY FOR

INT'L DEv. [hereinafter USAID],
https://dec.usaid.gov/dec/search/SearchResults.aspx?q=Q2hpbmE%3d (last visited Aug. 12,
2013) (listing only 16 USAID projects for the fifty-year period).

203 See Burma: History, USAID (Aug. 2005), http://www.usaid.gov/burma/history; Vietnam,
USAID (Aug. 2013), http://www.usaid.gov/where-we-work/asia/vietnam.
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of direct U.S. government aid to China, Vietnam, and Myanmar.2" Even
when direct aid has not been politically possible, funds from Global
North donors have sometimes flowed to NGOs within recipient countries
when their governments have indicated a willingness to accept them.
Major foundations, especially those in the United States, have sometimes
taken the lead or played the role of intermediary when direct
governmental aid was not politically feasible. The Ford Foundation
resumed contacts with China in 1979 and, with the Chinese
government's support, quickly established connections between major
U.S. law schools and elite Chinese universities-with important
implications for social justice advocacy.205 Some Chinese law faculty
members who were participants in this collaboration subsequently
founded legal clinics at elite Chinese law schools.206 Similarly, Ford
began supporting human rights awareness soon after the fall of Ferdinand
Marcos in the Philippines and by 1985 had funded a network of Alt-Law
NGOs to litigate human rights.207 Likewise, when Bangladesh's lawyers
and judiciary asserted independence in 1989 to limit authoritarian control
of government institutions, Ford and other foundations soon offered
funding to fledgling legal clinics and advocates for the poor, women, and
the environment. Following Mongolia's abrupt democratic turn in 1991,
the Asia Foundation and other private intermediaries (with USAID
funding) began supporting rights-oriented NGOs "to serve as a potential
firewall against governmental encroachments on civil liberties and
political freedom" as the new democracy took shape.208

Infrastructure assistance, intended to modernize and rebuild state
institutions, has often been one of the first types of aid to be offered after

204 U.S. support for China revived in 1997 with an agreement under Clinton's administration,
although funding does not seem to have started until 2000 with funding for promoting
democracy and normalizing trade relations, and for cultural NGOs. See U.S.-China Trade
Relations Act of 2000, 114 Stat. 880; Consolidated Appropriations Act of 2000, 113 Stat. 1502.

205 Liu, supra note 155. Aubrey McCutcheon, Contributing to Legal Reform in China, in MANY
ROADS TO JUSTICE: THE LAW-RELATED WORK OF FORD FOUNDATION GRANTEES AROUND THE

WORLD, supra note 95, at 159.
206 Liu, supra note 155.
207 Stephen Golub, Participatory Justice in the Philippines, in MANY ROADS TO JUSTICE: THE

LAW-RELATED WORK OF FORD FOUNDATION GRANTEES AROUND THE WORLD, supra note 95, at

197.
208 Development Experience Clearinghouse, Mongolia Democratic Initiatives, Projects 1946-1996,

USAID (Sept. 1998),
https://dec.usaid.gov/dec/content/Detail.aspx?q=-TW9uZ29saWEgRGVtb2NyYXRpYyBJbml0a
WFOaXZcw=-&ctlD=YjViNTk2YmQtZjJlZiOONWFILWJhODEtNml3ODNjZjhmMDU3&rlD
=OTAxMg--&qcfr&ph=VHJ I ZQ--&bckToL=VHJIZQ-&.
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political or economic transitions, which appear to create opportunities to
establish institutions embodying values and practices supported by
Global North donors.2" Such aid typically flows directly to govermnent
agencies whose own priorities shape how that aid is used.2"o To donors,
infrastructure assistance implicitly supports political as well as economic
purposes, including promoting liberal values among educated
government officials and professionals, encouraging free market
development, and protecting foreign economic investments.21'
Infrastructure aid was a central part of U.S. support to Thailand in the
1960s to create a foundation for a modem market society. This included
funding rural health facilities and schools, but also foundation-sponsored
training for university faculty and government bureaucrats.2 12

Infrastructure programs were not only among the first forms of global
support for China's economic liberalization in 1979, but also for post-
Suharto Indonesian liberalization after 1999.213 Infrastructure aid to help
modernize Vietnam's system of public administration has been the core
of donor funding since the early 1990s,2 14 contributing to its economic
growth in the twenty-first century.2 15 This type of assistance often
includes support for legal reforms such as judicial training, court
management training, establishment of basic legal services programs,
and revision of statutory law.2 16 Following the Asian fiscal crisis in 1997-
1998, the World Bank and the International Monetary Fund promoted

209 Foreign Assistance: Rule ofLaw Funding for Fiscal Years 1993-1998, U.S. GEN. ACCOUNTING
OFFICE (1999), http://www.gao.gov/assets/230/227749.pdf; THE ASIAN FINANCIAL CRISIS AND
THE ARCHITECTURE OF GLOBAL FINANCE (Gregory W. Noble & John Ravenhill eds., 2000).

210 Sidel observes that donor support for country wide legal services in Vietnam was captured by a
few large organizations close to the Vietnamese government and never reached small,
underserved communities. SIDEL, supra note 87, at 169.

211 Scholars have cast serious doubt on the effectiveness of these programs for transmitting values
or long term commitment to liberal market reforms. Infrastructure and "soft support" were
considered a failure in both Latin America and Asia. See Trubek & Galanter, supra note 34;
Hess, supra note 183; THE INTERNATIONALIZATION OF PALACE WARS, supra note 194.
Additional reasons for skepticism about infrastructure aid are explored in Molly Land, Human
Rights Frames in IP Contests, in BALANCING WEALTH AND HEALTH: GLOBAL ADMINISTRATIVE
LAW AND THE BATTLE OVER INTELLECTUAL PROPERTY AND ACCESS TO MEDICINES IN LATIN
AMERICA (Rochelle Dreyfuss & Cdsar Rodriguez-Garavito eds., forthcoming Mar. 2014).

212 In addition to "soft support" for China described in note 173, see SIDEL, supra note 87, at 195.
213 See Indonesia Control of Corruption Project: Final Report, USAID (Nov. 2009),

http://pdf.usaid.gov/pdf docs/PDACN906.pdf, Indonesia, Local Governance Support Program:
Final Report, USAID (Dec. 2009), http://pdfusaid.gov/pdf docs/PDACP359.pdf.

214 See generally Vietnam: History, USAID (Aug. 2013), http://www.usaid.gov/vietnam/history.
215 Id; see also SIDEL, supra note 87, at 141-166.
216 See U.S. GEN. ACCOUNTING OFFICE, supra note 209; see also SIDEL, supra 87; Liu, supra note

155; Constructing Law out ofPower, supra note 186.
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law reform, including the establishment of bankruptcy courts and other
protections for investors.217

ii. Recipients

Donor self-interest is the most important factor channeling
support to aid recipients. Donors want to achieve specific goals and
choose recipients that will serve their purposes. Donors also want
continuing "engagement" or "development," and thus pick recipients
they believe will succeed or survive even if it means compromising
goals. Donor goals vary, and while many provide direct or indirect
support for social justice lawyers by funding law school clinics, rights-
oriented NGOs, legal aid outreach, empowerment projects to teach
citizens about rights, and litigation projects, such support is not
uniformly distributed. This section explores some of the factors that
shape funding distribution, focusing particularly on global and local
dynamics that influence the status of recipients within the field of
domestic politics.

Political shifts within the United States make a difference, as we
have already seen. During the "law and development" phase of U.S.
foreign policy, funding by major foundations focused on training an elite
group of leaders to promote acceptance of modem administration and
American democratic values. During the contemporary rule of law phase,
the same foundations have continued "structural support" to train
government officials in key positions, but have also extended training
and material support for "capacity building" and "empowerment" of
marginalized social classes and outsider groups, consistent with efforts to
build a pluralistic democratic society. These changes have affected the
type of recipients to whom aid is targeted.

Greater political openness may change the targets of global
funders by increasing opportunities to strengthen domestic political
constituencies. This had been evident in some countries where greater
political openness has reduced the need for donors to resort to external
pressure for human rights enforcement and increased the same donors'
interest in building connections and political capacity within a country to
advance domestic causes. As a result, some funders have shifted away

217 THE ASIAN FINANCIAL CRISIS AND THE ARCHITECTURE OF GLOBAL FINANCE, supra note 209.
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from international human rights projects toward greater support to
projects emphasizing specific local concerns or cross-cutting
transnational issues. Ford's shift from funding human rights litigation
projects in the 1970s (Chile) and 1980s (Philippines) to projects for
litigating social causes in the 1990s (Bangladesh) tracks this larger
trend.21 8 In Indonesia, for example, over the past fifteen years funders
have shifted their priorities from human rights to environmental causes,
women's rights, or the problems of ethnic minorities and other
marginalized groups.219 With respect to transnational issues, beginning in
the 1990s, Global North governments and United Nations agencies began
targeting funding to support environmental enforcement in Asia and
elsewhere by promoting statutory reforms,220 offering training for
enforcement officials, and subsidizing establishment of special courts or
panels of judges trained in environmental law. Similarly, concerns about
criminal trafficking in weapons, illegal goods, and human labor resulted
in UN adoption of aggressive programs pressuring societies in Asia and
elsewhere to enact laws and pursue enforcement in accordance with
Global North standards.22' Some NGOs, like TRAFCORD in Thailand,
while rooted in a long-standing domestic movement, have sought to tap
into such transnational funding streams.222

When domestic political space closes, some donors' targets
change because it becomes more difficult to channel funds to dissident
causes without jeopardizing ongoing donor access-and sometimes the
safety of domestic recipients. Closure is often maintained by private
organization registration and reporting requirements as well as formal
and informal political reprisal directed against recipients223 and their
funders.224 Sensitivity to the political jeopardy of recipients prompts

218 Id.
219 Ford, supra note 110. A similar trend has been observed in Malaysia. See Tey, supra note 117.
220 The famous United Nations "Earth Summit" held in Rio De Janeiro in 1992, attended by more

than 170 countries, resulted in an increase in global awareness and action on the environment,
encouraging many countries to enact environmental protection laws patterned after those in
developed countries. See Earth Summit: UN Conference on Environment and Development
(1992), UNITED NATIONS (May 1997), http://www.un.org/geninfo/bp/enviro.html.

221 Janie A. Chuang, Rescuing Trafficking from Ideological Capture: Prostitution Reform and Anti-
Trafficking Law and Policy, 158 U. PA. L. REV. 1655 (2010).

222 Wongsa, supra note 65. On the difference between Global North and Global South policies, see
generally, Ratna Kapur, Cross-border Movements and the Law: Renegotiating the Boundaries of
Difference, in TRAFFICKING AND PROSTITUTION RECONSIDERED: NEW PERSPECTIVES ON
MIGRATION, SEX WORK, AND HUMAN RIGHTS 25 (Kamala Kempadoo et al. eds., 2012).

223 See Wong, supra note 158; see also Human Rights Monitoring Report, supra note 96.
224 See LUM, supra note 151 and personal communication with the author.
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some donor self-regulation.225 In these contexts, donors may become
more inclined to work within the narrow parameters set by authoritarian
regimes to maintain a toehold of support. As a result, groups closest to
the state are often in a position to benefit most from foreign support,
while those mobilizing law for the least powerful may do so with the
fewest resources.226

China is one example of this dynamic. After going to great
lengths to bar contacts with the West, China began to gradually open
after the collapse of its economy in the late 1970s. Since then, China has
carefully selected some aid recipients, acting as intermediary for
connections between government officials (which include law school
faculty) and Western contacts. 227 Legal aid funded by Ford was initially
co-sponsored by the Chinese government. As China has promoted more
legal modernization, it has also tolerated some donor support for some
nongovernmental clinics mobilizing law for rights.228 Other relatively
closed societies have limited donor access in part by acting as
intermediary or by requiring a memorandum of understanding (MOU)
specifying a funder's goals and proposed recipients.229 Even more open
countries have sometimes required donors to enter into MOUs, and some
countries have imposed restrictions to express displeasure with the
behavior of the funded organizations.230

225 For example, the State Department Bureau of Democracy, Human Rights, and Labor recently
removed the list of recipients of direct aid from its China webpages, presumably to protect them
from local reprisals. Email communication from Thomas Lum, Congressional Research Service
(Mar. 12, 2013) (on file with author) [hereinafter Thomas Lum E-mail].

226 Other scholars reach similar conclusions for particular countries. See Liu, supra note 155; see
also SIDEL, supra note 87, at 168-69.

2 Liu, supra note 155.
228 McCutcheon, supra note 95, at 196; similarly, Singaporean statutory law permits foreign

donations only to "non-political" organizations. See Koh & Ling, supra note 87.
2 For example, the Thailand International Development Cooperation Agency [TICA] and its

predecessor agencies have long required international donors to enter into such agreements.
Interview with Apinan Patharathiyanon, Director, TICA (July 11, 2011). Other authoritarian
countries are also believed to limit access by international partners who are expected to limit
their contact and support for civil society organization. Personal communication from Thomas
Lum E-mail, supra note 225.

230 In 2011, the PM of Bangladesh temporarily froze funding for NGOs to express displeasure with
their political opposition to his own political party. See Mohosinul Karim, PM asks DCs to
regulate activities ofNGOs, DHAKA TRIBUNE (July 24, 2013),
http://www.dhakatribune.com/bangladesh/2013/jul/24/hasina-asks-des-hunt-down-ngos-
involved-militant-financing. In 2012, the government of Bangladesh banned Medecins Sans
Frontieres for allegedly helping Rohingya refugees fleeing Myanmar. See Bangladesh:
Immediately Lift Ban on Medecins Sans Frontieres, Action Against Hunger and Muslim Aid UK,
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Nationalism has also sometimes restricted the inflow of global
funds. For example, in non-socialist societies like Malaysia and
Singapore, nationalism has spurred governmental and popular resistance
to human rights,23' resulting in some restriction on global funding. More
diffuse nationalism and anti-colonialism have motivated popular
resistance to some Western funders.232

iii. Practice Sites

As our discussion so far has already made clear, a key point of
contact between global donor interests and domestic politics is at the
level of the practice site. Different sites of practice have very different
positions in the field of domestic politics of receiving countries. The
position of a site is related to its perceived political independence, and in
turn to the deployment of particular legal strategies. In general, we would
expect that more open societies with stronger legal cultures will have a
more diverse range of practice forms (with greater external support) that
use more regime-challenging strategies; more closed societies will
attempt to minimize regime challenges by attempting to keep legal
practice more closely under state control-and thus limit external
funding of NGOs.

Rule of law programs have been widely credited with
encouraging development of important new sites of social justice
practice, such as law school clinics, NGOs, legal aid programs, pro bono

NETH. AID (Aug. 2012), http://www.nl-aid.org/domain/ngolbangladesh-immediately-lift-ban-on-
medecins-sans-frontieres-msf-action-against-hunger-acf-and-muslim-aid-uk/.

231 Mahatir Mohamad, Malaysia's authoritarian prime minister, who held office from 1981 to 2003,
defended his authoritarian rule and restricted observance of human rights based on his
interpretation of "Asian values," a view which still resonates throughout the region influencing
the separate course the Asian regional body, ASEAN, has chosen and especially the ASEAN
Human Rights Declaration. Thio Li-ann, Implementing Human Rights in ASEAN Countries:
Promises to Keep and Miles to Go before I Sleep, 2 YALE HUM. RTs. & Dev. L.J. 1 (1999). On
Singapore, see Garry Rodan, supra, note 135. USAID made relatively few grants to Malaysia
during this period, none supporting rule of law, human rights, or governance projects. The Ford
Foundation funded two projects while Mahathir was in office, one notably related to the rule of
law, a 1988-1992 project on "The Implementation of the Syariah Criminal Law and its Impact on
Women," Ford Foundation grant #0085082. E-mail from Lucas Buresch, Assistant Archivist,
Rockefeller Archive Ctr., (Feb. 7, 2013) (on file with Frank Munger, author). This exception to
the pattern may reflect Mahathir's concerns about the growing political influence of the Islamic
courts and community rivaling his one-party rule. Lai Suat Yan, Participation of the Women's
Movement in Malaysia: The 1999 General Election, in CIVIL SOCIETY IN SOUTHEAST ASIA 122,
137 (Lee Hock Guan ed., 2004).

232 For example, it is widely known that many potential Asian donee groups have refused Open
Society Institute funding because of George Soros' role in the Asian financial crisis.
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practice by mainstream law firms, private law firms committed to public
interest practice, and bar associations."' Many of the contributors to this
issue have been situated at one time or another in sites that received
foreign support, often leading to other opportunities to advance their
careers as social justice lawyers. Yet the distribution of these
opportunities varies by country. For example, while clinics providing
legal services for a variety of ordinary legal matters are externally funded
in almost all of the countries represented in this issue, funding for NGOs
engaged in public interest litigation is limited to those countries that are
the most politically open and have the strongest culture of legal
autonomy.234 Funding for legally activist NGOs has been highly
restricted in the most closed societies,235 or carefully tailored to promote
regime preferences.236

In less politically open societies where law has relatively little
autonomy from domination by political leaders, practice sites associated
with social justice lawyering, if any, are most closely connected to the
state. Clinics (both in law schools and state-funded NGOs) are a point of
convergence between donors interested in promoting the rule of law and
authoritarian governments that recognize the need for increased legal
services for ordinary citizens confronting a complex modern state-but
one resistant to rights mobilization. Thus, legal clinics providing basic
advice to individuals about bureaucratic procedures or technical legal
compliance with basic rights (like minimum employment standards) may
receive some internal and external financial support (monitored by the
state), while NGOs advancing rights that challenge government authority
will not.237 NGOs independent of the state are less likely to be tolerated

233 McCutcheon, supra note 95.
234 For example, the Ford Foundation litigation projects have been welcomed in Quadrant I

countries such as the Philippines, India, and Bangladesh, while its aid to countries in other
Quadrants has been more limited in scope and typically in collaboration with the government.
See MANY ROADS TO JUSTICE: THE LAW-RELATED WORK OF FORD FOUNDATION GRANTEES
AROUND THE WORLD, supra note 95; Liu, supra note 155, at 278, 283.

235 Liu, supra note 155.
236 See supra notes 227-230 and accompanying text.
237 See, for example, The Juridification of Cause Advocacy in Socialist Asia, supra note 65, who

describes the contrasting the Vietnamese government's response to the work of two social justice
lawyers in Vietnam. In China, Guo Jianmei is the internationally acclaimed founder of Peiking
University's Centre for Women's Law and Legal Services who receives support and recognition
from the Chinese government. However, many Chinese lawyers for social causes have faced
serious reprisals for advocacy about sensitive political issues, especially since a shift in central
Chinese policy in 2003 which has limited the political space for rights advocacy. Hualing Fu &
Richard Cullen, The development of public interest litigation in China, in PUBLIC INTEREST
LITIGATION IN ASIA, supra note 1, at 9, 28. More generally, the U.S. based Committee to
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unless they are providing welfare services that supplement the state's
capacity, for example, by providing critical health services and poverty
relief.238 Despite general restrictions on rights mobilization in less
politically open societies, it may nonetheless be permitted when it serves
state interests.239 For instance, individual litigation may be allowed by the
central government as a vehicle to control corrupt local officials without
expending political or financial resources required for direct
intervention.240

Some examples from countries represented in this issue illustrate
these dynamics. In Vietnam, limited clinical programs have developed
alongside a small number of state and internationally supported NGOs.
Since the mid-1990s, global donors have partnered with the Vietnamese
government and Communist Party to develop the capacity of legal
institutions to implement new laws appropriate for a modern market
society, but the government has successfully resisted attempts to expand
access to justice for poor and politically excluded interests outside of
government-controlled entities.24 ' Vietnam began to incorporate clinical
legal education into its national plans in the early 2000s,242 yet most of
the increasing international aid for legal development has gone to
agencies and NGOs closest to the state to support state-approved
economic and structural law reform projects.243 Law reforms to meet
rising legal needs of workers, poor individuals, minorities, or other
groups increasingly disadvantaged by development have received far less
international support. However, some law reform efforts for these groups
have been advanced by a few activist lawyers, a growing state legal aid
system, and smaller, more progressive NGOs without the help of global
donors 2"-illustrating that sometimes initial domestic support for legal
clinics might create pressure for expanded rights advocacy. In contrast to

Support Chinese Lawyers has regularly reported human rights violations experienced by lawyers
during recent government crackdowns on rights advocacy. See About Us, COMM. TO SUPPORT
CHINESE LAWYERS, http://www.csclawyers.org/about/ (last visited Aug. 7, 2013).

23 Between 1962 and 2010, under the junta, Myanmar received little funding from Global North
government sources or foundations. Exceptions were humanitarian aid, typically, but not
exclusively provided through charities with a religious affiliation and a long-standing reputation
for non-alignment.

239 See supra note 226 and accompanying text.
240 Liebman, supra note 146.
241 SIDEL, supra note 87.
242 Id.
243 Id.
244 Id. at 168-69.
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both Vietnam and China, which have promoted carefully controlled
development of rule of law capacity, Myanmar's political and economic
closure left little space for collaboration with donors or the state, and
social justice practice was carried on by a few private practitioners at
great personal risk.24

S

There are other ways that authoritarian states may be losing
control over even those sites for mobilization of law closest to state
power. With the spreading influence of the Internet and mobile phone
technology, legal proceedings that violate the rule of law are increasingly
likely to receive publicity beyond the control of the state. For example,
the prestige of such organizations such as the International Commission
of Jurists and the International Bar Association Human Rights Institute
makes it difficult for even the most authoritarian states to deny them
observer status at politically sensitive trials. These organizations have
gained access to trials in all but the most authoritarian countries.246 But
even in China, as John Givens reports in this issue, decisions in some
court cases are more likely to be reported in the press and known to the
public than equivalent decisions made by bureaucrats, and thus there are
reasons for lawyers to bring cases in court that they have no hope of
winning.24

245 Nick Cheesman, How an Authoritarian Regime in Burma Used Special Courts to Defeat
Judicial Independence, 45 LAW & SOC'Y. REv. 801 (2011).

246 See generally An Introduction to Trial Monitoring, IFEX,
http://www.ifex.org/campaigns/tools-resources-trial_monitoring/ (last visited on June 9, 2013)
(with examples from Quadrant I countries) [hereinafter IFEX]; Quadrant IV. China: see Special
report: China's new leaders advance Internet control, IFEX (July, 25 2013),
http://www.ifex.org/china/; Vietnam: see, e.g., IBAHRI trial observers denied access to trial of
Vietnamese activists for subversion, INT'L BAR ASS'N (Jan. 2010),
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=5b7bc8eb-aadd-4ea4-bcc4-f837a973fafc;
see generally Appeal for immediate release of Vietnamese blogger Dieu Cay on hunger strike,
IFEX (July 24, 2013), http://www.ifex.org/vietnam/. Quadrant II: International trial observers
have been present at trials in Malaysia since 2000. Tey, supra note 117. Quadrant III: Singapore:
see, e.g., Singapore: International Trial Observer to Attend Court ofAppeal as Former
Opposition Leader JB Jeyaretnam Faces Possible Expulsion from Parliament, AMNESTY INT'L
(July 20, 2001), http://www.amnesty.org.uk/newsdetails.asp?NewslD-13875 (last visited June
9,2013).

247 Gallagher, supra note 10. For example, Chen Guangchen, the Chinese dissident, who escaped
house arrest in 2012 and sought refuge in the U.S. embassy, made this choice when he sued the
Chinese government over its "one-child" policy, triggering a repressive response. Chen's story is
rare. Courts have also served a number of useful functions in strategies for mobilizing law for
social justice in China and elsewhere short of provoking personal reprisal. See Michael Dowdle,
On The Regulatory Dynamic of Judicialization: The Promise and Perils of Exploring
'Judicialization' in East and Southeast Asia, in ADMINISTRATIVE LAW AND GOVERNANCE IN
ASIA: COMPARATIVE PERSPECTIVES, supra note 12, at 23.
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As this suggests, the mix of practice sites in China, their relation
to different legal strategies for social justice, and their connection to
global funding is complex. In China, as we have already seen, the
development of law school clinics was among the first results of the Ford
Foundation's path-breaking assistance in the 1980s.2 4

8 Ford's support
also assisted in the establishment of government legal aid clinics and, as
China moved toward greater acceptance of the rule of law in the 1990s,
the first nongovernmental legal aid center.249 Thus, China has chosen to
support state-financed legal aid clinics-but has been far more cautious
about permitting funding for legal mobilization outside of government
institutions. Rachel Stern documents the role of the Chinese state in
directing-and limiting-the support of international donors for NGO
activities. While China permits some global funding for environmental
advocacy, it is typically channeled to support seminars and policy
development but not litigation, which, many American funders in Beijing
agree, "falls beyond their comfort zone."250 State harassment and the risk
of being shut down, or worse, is an ever-present reality for the few legal
organizations that exist.25' The result is that NGOs that address the legal
needs of those without access to political power and most in need of law
reform are least likely to receive international support.

Elsewhere, we see that even when international funding exists
for public interest litigation, weak domestic legal institutions can blunt
its impact. The limited successes of public interest litigation in Mongolia
suggests the force of the elite consensus behind preventing the courts
from interfering with projects that are profitable to businesses supporting
its economy in spite of financial support flowing from Mongolia's chief
international patron, the United States.252 In other places, global funders
simply do not reach lawyers who lack access to global networks. Many
social justice lawyers, like those who pursue mundane but important
cases in administrative courts, or those in small firms, have less
opportunity for contact with the global community or to receive global
assistance. This stratification becomes more pronounced as countries
become more closed, but is observable everywhere as a function of

248 Liu, supra note 155; McCutcheon, supra note 95, at 182-4.
249 McCutcheon, supra note 95, at 183-84,
250 STERN, supra note 141, at 189.
251 Id. at 188-89.
2s2 Bayartsetseg Jigmeddash & Jennifer Rasmussen, Protecting Community Rights: Prospects for

Public Interest Lawyering in Mongolia, 31 WIS. INT'L L.J. 566 (2013); See also LAWRENCE,
supra note 119.
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global sponsors' focused interests and limited knowledge of the diversity
of legal mobilization across Asia.

V. CONCLUSION: LEARNING ABOUT-AND FROM-LEGAL
MOBILIZATION IN ASIA

The articles in this issue provide an innovative comparative look
at Asian lawyers who mobilize law for justice. The insights it offers
build upon unique contributions by practicing lawyers on the front lines
of social change across Asia as well as academic area specialists. This
article has offered a wider perspective on their contributions, framing the
work of empirical researchers and practitioners who have provided
detailed descriptions and careful analyses of efforts to mobilize law for
justice in particular countries. The great variety of careers, strategies and
outcomes described in the articles written by these contributors led us to
propose a new perspective on legal development. As we argue, the
mobilization of law for justice has been ubiquitous in the region, driven
in part by international opportunity and influence but also by popular
expectations and politics from within. While other scholars have placed
great emphasis on global influence and exchange in legal development,
we have been influenced by the perspective that arises from the
narratives and analyses of lawyers struggling for justice for particular
causes within each country. Their experiences draw attention to the
importance of the political context for their work that both generates
conflict and influences the resources that may be mobilized for social
change. We sought to create a framework for comparing of the
interaction of local political context and global resources, and to examine
its implications for mobilization of law for social justice across the
eleven Asian countries examined in this issue.

From the point of view of lawyers for the politically weak, law is
an important resource because of its capacity to draw support from those
committed to the law-though perhaps not to the underlying social
justice cause. In turn, law's capacity to support advocacy for the
politically weak is closely related both to the autonomy of law-
measured in terms of factors such as judicial independence, the strength
of the bar, and the stability of social justice oriented practice sites-and
to the degree of political openness-measured in terms of the ability of
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dissidents to mobilize politically against a regime in power. These two
qualities are closely connected but also vary independently. Our
comparative framework employs these two factors as a starting point for
examining the specific features of the legal and political systems in each
country that influence legal mobilization for justice. As we have
emphasized, our analysis is intended to generate new insights, provoke
further discussion, and invite improvements.

To develop our country-specific analyses, we have drawn
heavily on the contributions of the authors in this issue. Their detailed
accounts have greatly enriched our analysis in an especially important
way by reminding us that legal and political context is not static, but
rather a picture in motion. Lawyers adapt political objectives, strategic
choices, and legal methods over time in an evolving political landscape
to pursue distinct paths of legal mobilization. Their work in this regard
can have an iterative effect on both the autonomy of law and political
openness. As the stories of these contributors reveal, lawyers often
mobilize law's power to create openings for political change, and then
leverage that political change to build greater autonomy of law. Of
course, our framework is intended not only to show how comparison can
illuminate the contextual reasons for differences in practice, but to invite
further comparative research and deeper analysis of the role of law in
development in Asia. We also think that comparison reveals a broader
lesson: that lawyers who mobilize law for social justice, though marginal
in numbers and status, often help to open new paths for change.

In the twenty-first century, law is widely viewed as an important
element in development. Some have suggested that legal institutions in
emerging societies will inevitably converge with institutions and
practices established in developed Western democracies. Yet, in spite of
wide differences in legal development, Asia has emerged as a region of
dynamic economic growth capable of having a powerful influence on
global change. The path of legal development in these societies seems
anything but uniform and predictable. Just as economic development
within the region has had few precedents, so the path of legal
development, and the part played by lawyers for social causes, has
responded to unique opportunities and limitations created by political
and social change accompanying development in each country. Although
influenced by the appeal of global rule of law ideals and the resources
offered by international donors, lawyers who mobilize law for social
justice in Asia are breaking new ground in societies unlike those of
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Europe or America by inventing new and creative roles for law that may
be especially meaningful in the new contexts created by a global world.


